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PRESIDENT’ 5 PAGE 

WISH that every one of you could 
observe the operation of our great as- 
sociation from the vantage point of this 
high office you have given me. The or- 
ganized bar is sometimes charged, even by 
its friends, with inactivity and want of 
purpose. While we welcome this or any 
other constructive criticism, the charge is 

undeserved. 
With our 2700 members we are the 
Stevens Fargo third largest local bar association in the 
country. We are governed by a board of seventeen, four of whom 
are officers, four of whom are selected from our affiliated asso- 


ciations and the balance from city membership, the chairman of 


the Junior barristers sitting ex officio. Trustees are selected from 
those with long service on committees who have demonstrated 
their devotion to the purposes of the bar. The board averages 
three meetings a month and finds plenty to keep it busy. I am 
blessed far beyond my deserts with an exceptionally able and 
vigorous board. Its policies are carried out by the officers, our fine 
executive secretary and our committees. 

A great part of our labors are performed in committee. In 
addition to the lively Junior Barristers, we are now served by 
thirty-five committees, ranging in size from three members (Memo- 
rials) to over sixty (Delegates to the State Bar Conference). 
The titles of the committees suggest their work. Their effort 
may be roughly divided in three categories; you may be inter- 
ested in the division: 

Those devoted to public service: 
Arbitration; Civil Service; Constitutional Rights; Criminal 
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Appeals for Indigents; Federal Court Defense of Indigents; 
Federal Law Library; Judiciary; Juvenile Court; Lawyer 
Reference ; Legal Aid; Legal Service to the Armed Forces; 
New Court House; and Psychopathic Court. 

Those devoted to legal study and legislation: 
Administrative Law; Bulletin; Corporations; Criminal Law 
and Procedure; Federal Rules; Malpractice; Pleading and 
Practice ; Probate Law and Practice; Substantive Law ; Taxa- 
tion; and the Delegates to the State Bar Conference. 

Those devoted to Association interests: 
Continuing Education of the Bar; Expanded Quarters for 
the Association ; Entertainment for the State Bar Convention ; 
Golf ; Insurance ; Christmas Jinx ; Legal Ethics ; Membership ; 
Memorials; Program; and Public Relations. 

About ten percent of our membership serve on these committees. 
Suggestions for their work and applications for service on them 
will be welcomed and, if possible, used. Suggestions for legisla- 
tive changes are particularly desired by the State Bar Delegates. 
I have asked each chairman to organize his group by April Ist and 
report on progress by June Ist, and shall use my best efforts to 
keep you informed on the valuable contributions they render. 


STEVENS F Arco. 





MEDICAL REIMBURSEMENT PLAN 
NOW AVAILABLE FOR MEMBERS 
OF THE ASSOCIATION 


A Medical Reimbursement plan for you and your dependents 
has been approved by the Board of Trustees for presentation to 
the membership. The plan will provide reimbursement for medi- 
cal expenses including charges made by hospitals, nurses, physt- 
cians, and surgeons up to a maximum of $5,000.00 for each acci- 
dent or sickness subject to a deduction of $100.00 under each claim. 
It is available for you and your dependents. 

This plan is in addition to, and in no way affects, the group 
insurance now being carried with The National Casualty Com- 
pany by a number of members of the Association. 

The problem of financing major medical expenses, including 
doctor’s bills, has always been a source of concern to each of us. 
The inadequacy of benefits provided under most accident and 
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health policies and the very high rates charged have made it almost 
impossible to secure satisfactory insurance. 

Recently more comprehensive benefits at reasonable costs have 
become available. Your Insurance Committee has been studying 
the many offerings of insurance companies to determine whether 
the Association could sponsor a worthwhile plan for its members. 

After a thorough investigation, your Committee has recom- 
mended to the Board of Trustees a plan of Blanket Medical Re- 
imbursement insurance. Acting on this recommendation, the 
Joard of Trustees has decided to offer this program to Los An- 
geles Bar Association members and the dependents. 

The plan will provide reimbursement of medical expenses up to a 
maximum of $5,000.00 during any twelve-month period for you and 
$5,000.00 additional for each dependent member of your family. 
Your dependents will, for the purpose of this insurance, include 
your wife (or husband) and unmarried dependent children over 
three months and under twenty-three years of age. 

The plan being offered to the membership is made available by 
Underwriters at Lloyd’s, London. As far as is known they 
were the first to provide such benefits, and therefore have devel- 
oped considerable experience. The broad coverage, as well as the 
low cost offered by Lloyd's, makes their plan very attractive. 
While future loss experience may indicate the coverage provided 
to be too broad or the rates too low, necessitating a change, we 
will have enjoyed the liberal features for at least a year and per- 
haps longer. We are hopeful that our loss experience will be 
sufficiently favorable to retain the plan as it is now presented. 

While the benefits provided are very liberal, there are certain 
limitations. For example, insurance is not extended to cover known 
pre-existing conditions. Also reimbursement is limited to $750.00 
for sickness or disease to organs peculiar to females. Maternity 
benefits are not provided. At the present time, the insurance is 
available only to those under age 65 and may not be extended 


beyond that age. 


The annual prentium charges are quoted below. Any member 
who desires to pay his premium semi-anually may do so: 
Member only ...... POD Sele ttn ie seaenbieel $ 43.90 
Member and wife...................-... Ria A eet Pitino 4: 81.52 
Member, wife and one child................................ . 94.06 


Member, wife and two or more children........ a... L0OED 
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Deemer anid ‘oie 0rd... ee 56.44 
Member and two or more children.......................... 68.98 


We have selected Cosgrove & Company, Inc., of Los Angeles to 
supervise this plan for us. You will receive through the mail more 
detailed information concerning the plan and instructions on how 
to proceed in making application. 

Because of our large and far-flung membership and the very 
low cost of this insurance, it will be impractical for each member 
to be approached individually. Therefore, please submit your ap- 
plication promptly with your check to the Los Angeles Bar Asso- 
ciation office, or telephone the Medical Plans Department of Cos- 
grove & Company (PRospect 6341) if you desire additional 
information. 

We hope that you will avail yourself of the opportunity to se- 
cure these benefits at this low rate. We recommend the plan 
wholeheartedly. 


INSURANCE COMMITTEE 


Sicurp E. Murpuy, Chairman O. L. Frost, JR. 
STEVENS FARGO WiiuiaAMm H. Levit 
WILLIAM C. BRENNAN Don F. TYLER 

os . 


Relieve your practice of burdensome 
ESTATE DETAILS 





It’s easy to relieve your practice of burdensome estate details. 
How? Just recommend to your clients the California Trust 
Company as executor and trustee. Our trust officers are noted 
for their cooperation with the law profession. You will come 
to regard us as your business right hand whenever estate 
settlements arise. With every last business detail under our 
supervision, your practice will benefit. Call one of our estate 
advisors now. They are always as near as your telephone. 


CALIFORNIA TRUST COMPANY 


( OWNED BY CALIFORNIA BANK } 
629 South Spring Street * Telephone MIchigan 0111 
Trust Service Exclusively 
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JUVENILE COURTS IN CALIFORNIA 
By Judge William B. McKesson* 

Mi IST lawyers will have few occasions 

to appear in Juvenile Court. About 
ninety-five percent of the cases in that 
court are heard without a lawyer repre- 
senting the minor involved or his parents. 
This does not mean, however, that the 
lawyer should not be familiar with Juve- 
nile Court proceedings. He is very apt 
to be consulted about a pending Juvenile 





Court matter, and he should know what 


William B. McKesson 


his role can be, even though his profes- 
sional services may not be required. 

Lawyers are leaders in many kinds of civic, service, fraternal 
and religious organizations. Almost all of such groups have 
Youth Welfare as one of their major objectives. As a member, 
officer or leader in such organizations, lawyers have a real stake 
in the proper administration of the affairs of the Juvenile Court, 
even though their attention to such matters may not involve a fee. 
It is for this reason that it seems proper to describe something of 
the policy, philosophy and practice of our Juvenile Court. 

The Juvenile Court is different than any other Court, civil or 
criminal. Lawyers are perfectly familiar with the procedure, 
practice, terminology, personnel and “climate” of most courts— 
in fact, they are considered by the general public to be necessary 
adjuncts to any court proceeding. The layman coming into court 
for the first time is usually somewhat awe-struck by the trappings, 
formality—or lack of formality 





and ponderousness of a court 
trial. He would be surprised and perhaps a little relieved to know 
that to the ordinary practicing lawyer a Hearing in Juvenile Court 
is just as strange and incomprehensible as a civil or criminal trial 
is to the litigant in court for the first time. 

The reason for the distinctive and unique nature of a Juvenile 
Court proceeding is fundamental. Juvenile Courts are courts of 
protection, not courts of prosecution; the proceedings there are 
not adversary proceedings — “the people versus someone,” or 
“plaintiff versus defendant’’—they are instituted “on behalf’ of 


*Judge of the Superior Court, Los Angeles County. 
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the named minor. Even the terms used are not the same as in 
other litigation. The rules of evidence, so full of mystery to the 
layman and so “holy” to the court and counsel, are relaxed. The 
so-called “rights” of the “parties” are weighed in the scales of 
“welfare,” “best interest,” “protection,” rather than those measur- 
ing justice by strict legal “preponderances.”’ 

In California, our Juvenile Court law was adopted in 1903, fol- 
lowing the enactment of a somewhat similar statute in Illinois at 
the turn of the 20th Century. The concept embodied in Juvenile 
Court statutes was not a new one, but rather a crystallization of 
certain philosophies and procedures that had developed in the 
Chancery Court in England. Our own statute has been amended 
at every session of the legislature since its first enactment, the 
major revisions having taken place in 1909, 1915, and 1941. The 
adoption of the California Youth Correction Authority Act (now 
called the Youth Authority Act) in 1941, while not a revision of 
the Juvenile Court law, is a statute intimately connected with the 
operation of any Juvenile Court proceeding. Thus the legislature 
has had before it for review continually for half a century this 
strange court proceeding. As philosophies of child rearing, adult 
and parental responsibility, and civic obligations to children have 
developed the Legislature has reflected these changes by amend- 
ments to the Juvenile Court Law. 

NATURE OF THE COURT 

In the Matter of Maginnis, 162 Cal. 200, 121 P. 723 (1912), 
the Supreme Court of California summarized the general scope of 
the Juvenile Court Act of 1908, as follows: 

“The act defines dependent and delinquent children, 
confers jurisdiction of the matters covered by the Act 
upon the Superior Court, which is, for this purpose, 
designated the ‘Juvenile Court,’ defines the procedure for 
bringing dependent or delinquent children under the 
jurisdiction of the Court, and provides for the commit- 
ment of such children, during minority, or for a shorter 


period, to the care of some reputable citizen or child 
caring organization.” 
The Juvenile Court, then, has for its main purpose providing 


for the care and custody of children who have shown, or who 

from lack of care are likely to develop criminal tendencies, and 

aims at the proper custody and education of children who lack 

the care and control deemed essential to their right development 
(Continued on page 253) 
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AND TRUE PRESENTMENT MAKE 
By Judge Philip H. Richards* 


€6\70U shall diligently inquire and true 

presentment make. You shall pre- 
sent no person from envy, hatred or 
malice; nor shall you leave anyone un- 
presented through fear, favor, affection, 
or reward, or hope thereof.”’ Like the 
tone of a mighty bell, this ancient but 
ageless adjuration sounds the keynote of 
the grand juror’s solemn duty. 





Today, after six centuries of recorded 


Philip H. Richards 


existence, does the institution of the grand 
jury still have a place in the administration of justice? First let 
us briefly examine its place and functions in our scheme of gov- 
ernment. 

Under our law a grand jury is an investigatory and inquisitorial 
body’ acting as a constituent part or agency of the court.” It 
operates within three general spheres of action: 

First: It examines into public offenses, excluding misdemean- 
ors, committed within the county, by private citizens or public 
officials, or public offenses triable within the county.* Felonies 
may be prosecuted either by an information filed by the district 
attorney or by an indictment found by the grand jury. During 
the year 1951, the district attorney of Los Angeles County filed 
approximately seven thousand eight hundred informations and 
the grand jury returned twenty-five indictments and declined to 
return indictments in two cases. Thus we find that the powers 
of the grand jury relating to the prosecution of felonies are now 
sparingly used in California. 

Second: It examines into the willful or corrupt misconduct in 
office of public officers of every description within the county.* 
In the event such misconduct is found, the grand jury may present 
an accusation, conviction under which can result only in the 
defendant’s removal from the office. No felonious act need be 
charged in an accusation. While other proceedings may be used 


*Judge of the Superior Court, Los Angeles County. 

1McFarland v. Superior Court, 88 Cal. App. 2d 155, 198 P. 2d 318 (1948). 
*Stern v. Superior Court, 78 Cal. App. 2d 9, 177 P. 2d 308 (1947). 
*Pen. Code, Sec. 915. 

‘Tbid., Sec. 923. 
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to reach willful or corrupt misconduct of civil service employees, 
removal from office of elected and appointed public officials for 
such misconduct can only be commenced by a grand jury accusa- 
tion. In this sphere of action the grand jury occupies a position 
of great importance. 

Third: The grand jury is required to examine into: 

(1) The cases of persons imprisoned on criminal charges and 
not indicted.® 

(2) The condition and management of public prisons.® 

(3) The books, records and accounts of all county officers.* 

(4) The needs of county officers, including the abolition or 
creation of offices.® 

(5) The need for increase or decrease in certain salaries.® 

(6) The sales, transfer and ownership of land which should 
escheat to the state.!° 


In this third and miscellaneous sphere of action the grand juries 
perform a unique and vital function. It is the one body which 
can freely and fully examine into the operation of county offices 
and serves, so to speak, as a citizens’ committee to determine if our 
county officials are properly and efficiently performing their ap- 
pointed duties. The studies of the grand jury within this field 
lead to comprehensive reports containing constructive recommen- 
dations for the improvement of county government. The recom- 
mendations of the grand jury bearing upon statutory amendments 
affecting matters of county government carry great weight in the 
state legislative and executive departments. 

According to the local press, our grand juries, state and fed- 
eral, recently have been characterized as “loaded,” “vindictive,” 
“star chamber”’’ and “witch hunting.” This is not the first time 
that attack has been made on the grand jury institution. Jeremy 
Bentham assailed it as “an instrument much worse than useless." 
and still others have 


9712 


Others have called it a “relic of barbarism 
said that its power and action is utterly repugnant to the experi- 
ence and theory of English law.1* On the other hand, Blackstone 
(Continued on page 263) 





5] bid. 

®] bid. 

"Tbid., Sec. 928. 

ST bid. 

*T bid, 

WT bid., Sec. 930. 

MBentham, Principles of Judicial Procedure, Vol. II, p. 140. 
®Grand Juries, 29 Law Times 21. 

%3E. Ingersoll, An Essay on the Law of Grand Juries (1849). 
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IT’S BEEN COMPARATIVE NEGLIGENCE 
FOR SEVENTY-NINE YEARS 


By Donald G. Bodwell* 


WENTY years ago when I was a 

night law school student and Superior 
Court Clerk I heard the repeated state- 
ment that Civil Code Section 1714 con- 
tained the contributory negligence law of 
the State of California. On repeated read- 
ing, I was never able to read that law into 
that section, and promised myself that 
some day I would research the problem 





in order to find out how anyone else had 


Donald G. Bodwell 


read that rule into it. It is only within 
the last two or three months that my curiosity became so great 
that I did research it. 

I have not read all of the California negligence cases before 
January 1, 1873. However, California Jurisprudence (Vol. 19, 
page 645, note 9) apparently cites all the older cases in reverse 
sequence. The earliest case indicated therein is Jnnis v. Steamer 
Senator, 1 Cal. 459 (1851). This case apparently merely holds that 
a ship collision was due to negligence of the Ship Rhode Island not 
having lights, and that therefore the Steamer Senator is not liable 
as it was “merely accidental as to it.” 

The next case cited is Griswold v. Sharpe, 2 Cal. 17 (1852). 
Therein the Court states it affirms the principle insisted on by the 
appellant that in a case of collision the plaintiff must be faultless. 
Actually the case apparently was decided on the basis that the 
plaintiff’s failure to observe a certain rule didn’t cause the accident. 

The next case is Gay v. Winter, 34 Cal. 153, decided October, 
1867. At page 163, it quotes the case of Butterfield v. Forrester, 
11 East 60, 103 Eng. Rep. 926 (1809), stated in Oakland Bank 
v. Murfey, 68 Cal. 455, 9 Pac. 843 (1886), to be the earliest 
reported case on contributory negligence. Forrester was doing 
some repair on his house and had put a barricade at or in the street 
during the construction. It was observable at 100 yards at the 
time that Butterfield left the tavern, mounted his horse and rode 


*Referee, Industrial Accident Commission, State of California. This article is from 
a speech presented by Mr. Bodwell to the Los Angeles Lawyers Club, March 12, 1952. 
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hell for leather, ultimately running into the barricade. This case, 
and Lord Ellenborough’s statement therein, is quoted in Gay v. 
Winter. “One person being in fault will not dispense with an- 
other’s using ordinary care for himself. Two things must concur 
to support this action—an obstruction in the road by the fault of 
the defendant, and no want of ordinary care to avoid it on the 
part of the plaintiff.” The Gay v. Winter case continues, “This 
mode of statement has been substantially followed in all the subse- 
quent cases. The gravamen of the action is the negligence of 
the defendant, and as a general proposition it follows therefrom 
that the plaintiff cannot recover if it appears that his own negli- 
gence contributed in any degree to the injury which he has 
sustained.” 

The next case following, Needham v. San Francisco Railroad, 
37 Cal. 409 (1869), cites the Gay v. Winter case, immediately 
above, regarding the contributory negligence rule. Quoting there- 
from (p. 419), “The reason of this rule is, that both parties being 
at fault, there can be no apportionment of the damages, and not 
that the negligence of the plaintiff justifies or excuses the negli- 
gence of the defendant. It would, notwithstanding the negligence 
of the plaintiff, hold the defendant responsible, if it could. It 
merely allows him to escape judgment because, from the nature 
of the case, it is unable to ascertain what share of the damages is 
due to his negligence. He is both legally and morally to blame, 
but there is no standard by which the law can measure the con- 
sequences of his fault, and therefore, and therefore only, he is 
allowed to go free of judgment. The impossibility of ascertaining 
in what degree his negligence contributed to the injury being then 
the sole ground of his exemption from liability, it follows that such 
exemption cannot be allowed where such impossibility does not 
exist; or, in other words, the general rule that a plaintiff who is 
himself at fault cannot recover, is limited by the reason upon 
which it is founded.” Following this there is a discussion re- 
garding proximate causes and remote causes which I believe would 
be of interest to anyone practicing in the field of plaintiff's negli- 
gence law. 


Without going further into the cases before 1873 at this point, 
it is sufficient to state what all California attorneys know, that is, 
(Continued on page 267) 
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Silver Memories 
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Compiled from the World Almanac and the L. A. Daily Journal of 
March and April, 1927, by A. Stevens Halsted, Jr. 


MONG the successful 120 candi- 

dates out of a class of 198 who 
took the January bar examinations are 
the following: Harold F. Collins, Bruce 
Wallace, John Dean Barrick, Aubrey 
A. Devine, Thurmond Clarke, Edward 
S. Shattuck, Stanley S. Burrill, Her- 
bert Cameron, William B. Neeley, Wil- 
liam E. Burby, William Fenimore 
Cooper and H. Sidney Laughlin. 

A. Stevens Halsted, Jr. * * * 

In a unanimous decision the U. S. Supreme Court has pro- 
nounced the oil contracts and naval oil reserve leases granted 
to Edward L. Doheny’s Pan American Petroleum and Trans- 
port Company by former Secretary of the Interior Albert B. 
Fall illegal and fraudulent. In addition to abrogating the 
Elk Hills lease, the Court also decided that the Doheny Com- 
panies were not entitled to credit for the $11,000,000 they ex- 
pended on oil storage tanks for the Navy at Pearl Harbor 
which have a capacity of 1,500,000 barrels of oil. 

* * x 


Culminating a campaign carried on by California attorneys 
for the last six years, Governor Young has signed the Self- 
Governing Bar Bill. Among the leaders of California Bar 
Association from the Southland who traveled to Sacramento to 
support the bill were Thomas A. Ridgeway, President of the 
organization, Jefferson P. Chandler, John Mott, Eugene Over- 
ton, Gurney Newlin, Leonard Slosson, Alfred Bartlett, Otto 
Emme, T. W. Robinson and Guy R. Crump. The measure 
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was introduced in the Senate by Senator Frank C. Weller of 
Los Angeles. The bill was the chief item on the legislative 
program of the California Bar Association. It is designed to 
place in the hands of the bar the control over the admission, 
discipline and disbarment of lawyers. The new law automati- 
cally makes every member of the legal profession a member 
of the new State Bar. 
* ok x 

Mentioned as possible candidates for appointment to the 
first Board of Governors of the new State Bar from Los Ange- 
les are: J. P. Chandler, past president of both the California 
and Los Angeles Bar Associations; Kemper B. Campbell, 
president of the Los Angeles Bar Association; Thomas C. 
Ridgeway, president of the California Bar Association, and 
Alfred Bartlett. 

* * * 

President and Mrs. Coolidge have moved into the Patterson 
House in Washington while the White House is being re- 
paired. 

a 

The Grievance Committee of the Los Angeles Bar Associa- 
tion for this year will include the following: Raymond S. Tay- 
lor, chairman; Clement L. Shinn, Earle Daniels and Gabriel 
Duque, all of whom served on this important committee last 
year. New members appointed are John Keogh, James Roche, 
William Orme, Henry Bodkin and Clifford Hughes. The fol- 
lowing lawyers will serve as associate members to handle the 
increased work of the Association: Joseph Smith, Frank Bel- 
cher, Charles C. Montgomergy, George H. Moore, Albert 
Pearce, A. G. Ritter, Loren V. Andrews, M. J. McGarry and 
Thomas Berkebile. ‘In the work of strengthening the moral 
fibre of our profession, the matter of discipline should re- 
ceive our most careful attention,” said President Kemper 
Campbell. “Considering the number of attorneys now prac- 
ticing at the bar, it is indeed a matter for congratulation that 
derelictions are comparatively few, but they serve to bring the 
entire profession into disrepute, and we intend that each one 
of them shall receive our vigorous and prompt attention.” 


(Continued on page 259) 
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By George Harnagel, Jr., Associate Editor 


HE Iowa State Bar Association 
makes annual awards to members 
of high school graduating classes whe 
have shown outstanding qualities of 
citizenship and understanding of the 
American system of government. More 
than 200 Iowa high schools are partici- 
pating in the program. 
oe 





The New York State Bar Associa- 
George Harnagel, Jr. tion has approved a resolution drafted 
by its committee on Civil Rights condemning the practice of 
broadcasting, telecasting or photographing judicial trials and 
urging statutory prohibition of such practices. 
* 2k * 

The Michigan Law School recently conducted its third an- 
nual Institute on Advocacy, featuring techniques in the presen- 
tation and argument of evidence. 

* * * 

The Cuyahoga County (Cleveland) Bar Association recently 
held its annual “public servants testimonial luncheon” at 
which awards were made for meritorious service to a secre- 
tary-law clerk in the United States District Court, to two 
members of the staff of the common pleas court, to a probate 
court assistant and to a member of the municipal court staff. 

oe & * 

The State Bar of South Dakota makes an annual award of 
a set of codes and session laws to the student at the law 
school of the state university who, in the opinion of the fac- 
ulty, has made the greatest progress during the year. 

* * * 

Judge James W. Hodson of the King County Superior 
Court, Seattle, gave the Oregon circuit judges some practical 
advice at their last annual meeting when called in to suggest 
ways and means of cleaning up congested dockets. His pri- 
mary suggestion was “a full bench working full time.” 
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The Iowa State Bar Association has conducted a survey 
among the judges of the district courts of that state (com- 
parable to our superior courts) as to the use they make of pre- 
trial conferences and the value they place on them. As might 
be expected, in districts where considerable use is made of 
them the judges thought they were quite helpful, while the 
returns from other districts were less enthusiastic. The 
judges were divided or neutral on the question whether the 
Association should make an effort to increase the use of the 
pre-trial conference, but somewhat over half expressed ap- 
proval. Some of the judges suggested that the Association 
should poll its own members on the desirability of the pro- 


cedure. 
* ok ” 


Each issue of the Bulletin of the Riverside County Bar 
Association, which is rounding out the first six months of its 
existence, carries a biographical sketch of one or two of the 
Association’s members. The Shingle of the Philadelphia Bar 
Association is the only other publication we know of which 
does the same thing. For its size the Riverside Bulletin con- 
tains more news and a greater variety of features than just 
about any association publication we have seen. 

* * * 
And the switchboard operator gave a cheer . 

“The Cleveland firm of Leckie, McCreary, Schlitz, Hinslea 
& Petersilge has changed its name to McCreary, Hinslea & 
Ray.’’—From the Ohio State Bar Association Report. 

©. -14 

A charitable, scientific and educational foundation has been 
created by the Toledo Bar Association. Funds which will be 
contributed will be used to assist deserving members of the 
profession who have become incapacitated, to aid law stu- 
dents of ability, to promote research projects and the mainte- 
nance of a law library, and also to defray administrative ex- 
penses of free legal aid to indigent persons whose needs are 


beyond the scope of the new Toledo Legal Aid Society. 
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JUVENILE COURTS 
(Continued from page 244) 


whether their situation is likely to lead to criminal conduct or not. 
(Nicholl v. Koster, 157 Cal. 416, 108 P. 302 (1910); Moore v. 
Williams, 19 Cal. App. 600, 127 P. 509 (1912).) The proceed- 
ings in Juvenile Court have been determined not to be of a crimi- 
nal nature. (/n re Tahbel, 46 Cal. App. 755, 189 P. 804 (1920) 
and Jn re Brodie, 33 Cal. App. 751, 166 P. 605 (1917).) Pro- 
ceedings therein, it has been said, do not violate any constitutional 
rights because the minor is not accorded a jury trial. (Jn re 
Brodie, supra.) Since the purpose of the act is to protect rather 
than to punish, it has been held that commitment under the Juve- 
nile Court Law is not for the purpose of inflicting punishment but 
to provide suitable guardianship. Once this fundamental purpose 
is understood, many of the differences in procedure noted above 
can be more easily understood by the lawyer. When the Juvenile 
Court sustains a petition, the minor becomes the ward of the court. 
The Court becomes the child’s guardian, clothed with the same 
responsibilities as to care, custody, discipline and support as the 
natural parent bears to his child. (Matter of Hunter, 50 Cal. 
App. 285, 195 P. 76 (1920).) 
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The Juvenile Court in California is not a separate court. The 
legislature has merely given additional jurisdiction and power to 
the superior courts of the state, not pretending to set up a new 
court. (People v. Budd, 24 Cal. App. 176, 140 P. 714 (1914).) 
The Superior Judge while sitting as “a Judge of the Juvenile 
Court” exercises only statutory powers granted by the legislature 
in a particular class of offenses. (People v. Superior Court, 104 
Cal. App. 276, 285 P. 864 (1930).) 

In counties where there is more than one Superior Court Judge 
the statute provides that the judges shall in January of each year 
elect “one or more” of their number to serve as “Judge of the Juve- 
nile Court” for the ensuing year. However, it is not jurisdic- 
ticnal error for one who has not been so elected, to proceed in a 
Juvenile Court proceeding. (People v. Sanchez, 21 Cal. 2d 466, 
132 P. 2d 810 (1942).) 

KINDS OF CASES 

Juvenile Court proceedings, generally speaking, involve two 
classes of minors, i. ¢., dependent and delinquent. Section 700 
of the Welfare & Institutions Code contains 14 classifications of 
persons who may be made wards of the Court. In addition to the 
wardship proceedings, Section 702 of the Welfare & Institutions 
Code grants to the Juvenile Court original jurisdiction over the 
misdemeanor of contributing to the delinquency of a minor. The 
Juvenile Court becomes the committing magistrate and therefore 
conducts the preliminary hearings in this kind of a proceeding. 
If the defendant pleads guilty, the proceedings stay in the Juvenile 
Court and that Court imposes sentence upon the defendant. In 
addition to the foregoing kinds of cases, the Juvenile Court also 
has jurisdiction over step-parent adoption proceedings. 

One of the most significant differences between a hearing in 
Juvenile Court and in any other Court is that the proceedings in 
Juvenile Court are not open to the public. (W. & I. Code, Sec. 
733.) It is obvious that this is done to protect the boy or girl 
and enable them to return to their school or community without 
being subjected to the ignominy of having his or her transgressions 
known to the entire neighborhood. The Court becomes the guar- 
dian of the child and therefore it is the philosophy of the Court 
that if a boy or girl needs to be detained for his protection or 
welfare, he is not entitled to be released by the posting of bail. 

Another class of cases heard by the Juvenile Court are writs of 
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habeas corpus involving minors. Frequently such writs are sought 
by those alleging that a child is being illegally restrained of his 
liberty by some person not entitled to do so. Where the Court in 
a domestic relation proceeding has awarded custody to one of the 
parents, and the other parent refuses to relinquish custody, a writ 
of habeas corpus may be heard by the Juvenile Court. A delin- 
quent or dependent child may be declared a ward by the Juvenile 
Court even though the child has been previously awarded to one of 
the parents in a divorce proceeding. (Smith v. Smith, 31 Cal. 
App. 2d 272, 87 P. 2d 863 (1939).) Likewise the fact that a 
guardian of a minor has been appointed, it has been held, does not 
deprive the Juvenile Court of jurisdiction to make an order de- 
claring the minor to be a ward of the Court. (Jn re Carr, 65 
Cal. App. 2d 681, 151 P. 2d 164 (1944).) In these proceedings 
the Juvenile Court may not collaterally attack the decree of another 
court, but it may make an order declaring the child a ward if facts 
are proven which bring the child within any of the subdivisions of 
Section 700 of the Welfare & Institutions Code. (People v. 
Savage, 44 Cal. App. 2d 670, 112 P. 2d 941 (1941).) 

The Juvenile Court has jurisdiction to hear all cases involving 
persons under 21 years of age. It is mandatory that when any 
court has a criminal procedure in which it is ascertained that the 
defendant is under the age of 18, the court shall transfer the case 
to the Juvenile Court. If the defendant is between 18 and 21 
years of age, the court in which criminal proceedings are pending 
may, in its discretion, transfer such case to the Juvenile Court. 
In this latter instance, it is discretionary with the Juvenile Court 
whether or not it accepts jurisdiction of such a case. The Juve- 
nile Court has discretion also to declare a person under 18 years 
of age to be “unfit” for handling by the Juvenile Court and certify 
that case to the Criminal Court for action. 

TERMINOLOGY 

The customary language of civil or criminal proceedings does 
not prevail in Juvenile Court proceedings. This is due to a 
studied desire to disassociate these court proceedings from those 
with which the juvenile or his parents may or may not be familiar. 
Here is where the lawyer has the greatest difficulty when on one 
of those rare occasions he does appear in Juvenile Court. The 
proceedings are instituted by the filing of a “petition,” not a com- 
plaint, an accusation nor an information. The petition seeks to 
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have the child named therein declared a ward of the court be- 
cause, it alleges, he comes within one of the subdivisions of Sec- 
tion 700 of the Welfare and Institutions Code. The petition does 
not say the child committed a “crime’’; it describes an “offense’”— 
if the petition is sought because the child is alleged to be delin- 
quent. A minor brought before the Juvenile Court is not a 
“prisoner”; he has not been “arrested.” He may have been 
“apprehended” and kept in “detention.” To the young mind, there 
may not be much difference between being “detained” and being 
in jail, but if the philosophy of the Juvenile Court is sound, 7. ¢., 
that the object of the proceeding is reform rather than punish- 
ment, it is believed that words which have such a definite associa- 
tion with criminal proceedings should be avoided. 

When a minor has been detained, the statute requires that he 
shall be brought before the Court within forty-eight hours for a 
“‘pre-detention hearing.” This is similar to an arraignment in a 
criminal proceeding for the boy or girl is informed of the nature 
of the petition, a date is set for its hearing, and the court decides 
whether the boy or girl shall be “detained” between that date and 
the date of of the hearing on the petition. The court proceedings, 
you will note, are not called a “trial” but a “hearing.” This 
word is used to dispel the idea that the minor is “on trial”; also 
for the purpose of indicating that the proceedings will be more 
in the nature of an “inquiry” into all the facts, rather than an 
attempt to prove “issues.” If the Court sustains the petition, it 


“ 


doesn’t pronounce “judgment” or declare the minor “guilty” or 


“not guilty.” It simply “sustains the petition” and declares the 
minor to be a “ward of the court.” The ward is not “sentenced” ; 
he may be “placed” in a home or institution. If that is done, it 
is not for a fixed “term” or so much “time” that “has to be 
served.” The length of the stay, regardless of the type of training 
facility or institution designated, depends upon the kind of record 
or “adjustment” the ward makes. 
ROLE OF THE PROBATION OFFICER 

In the 1909 Juvenile Court Law, provision was made for cer- 
tain officers to be known as “probation officers” to have certain 
functions to perform in a Juvenile Court proceeding. Here again 
the lawyer must adjust himself to a new relationship for a word 
with which he has long been familiar. Generally speaking, the 
probation officer in adult cases, is brought into play only after the 
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guilt or innocence of a defendant has been determined by trial or 
plea. In Juvenile Court, however, the probation officer has a 
much more active role. His duties are the same in the case of a 
minor who is sought to be made a ward of the court as a de- 
pendent person as they are for those who are alleged to be delin- 
quent persons. The probation officer gets into a juvenile pro- 
ceeding even before the Court does, for the statute says that no 
petition can be filed without the consent of the probation officer, 
unless upon special order of the court. 

The probation officer acts in much the same capacity as do 
the members of the District Attorney’s and City Prosecutor’s of- 
fices who are in the complaint division. A set of facts is related 
to the “Intake Officer” in the Probation Department. That of- 
ficer decides as a result of his experience and study, whether or 
not in his opinion there is sufficient justification to bring the 
minor before the court and then prepares or assists in the prepa- 
ration of the petition. 

When the petition is set for hearing in the Juvenile Court, it is 
referred to a deputy probation officer who is required by law to 
make an investigation, report and recommendation to the court 
not only about the matters contained in the petition, but also any 
other information which, in the opinion of the officer, might be 
helpful to the court in determining what to do for the best 
interests and welfare of the subject of the petition. This report, 
even though it contains hearsay, opinions and conclusions, is re- 
ceived as evidence by the court. (Jn re Halamuda, 85 Cal. App. 
2d 219, 192 P. 2d 781 (1948) ; In re Staser, 84 Cal. App. 2d 746, 
191 P. 2d 791 (1948).) The probation officer possesses func- 
tions analogous to assistants to the court, as well as guardians 
and attorneys. They do not appear at the hearing in Juvenile 
Court as attorneys for the minor, nor as prosecutors. Their func- 
tion is to aid the court by acting as investigators before the 
hearing and as supervisors of the ward after a petition has been 
sustained. The proceedings not being criminal in nature (Jn re 
Daedler, 194 Cal. 320, 228 P. 467 (1924); People v. Hoffman, 
199 Cal. 155, 248 P. 504 (1926); In re Edwards, 99 Cal. App. 
541, 278 P. 910 (1929) ; In re Black, 94 Cal. App. 402, 271 P. 
360 (1928) ), the probation officer acts as a guardian whereby 
the minor is saved from the stigma of a criminal conviction. (Jn 


re Dargo, 81 Cal. App. 2d 205, 183 P. 2d 282 (1947).) 
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ROLE OF THE JUDGE 

One serving as Judge of the Juvenile Court occupies a decidedly 
different relationship to the parties, court attaches and correctional 
institutions than he does in performing other judicial assignments. 
He is far more dependent upon judgment than upon precedent ; 
relies more upon philosophy than he does upon legal lore. He is 
required to forget many of the technical rules so assiduously ap- 
plied in other departments of the court. It becomes a part of 
his job to seek more help from psychiatrists, family-counsellors, 
social-workers and clergymen than he does from lawyers, court 
decisions and legal text writers. In short he deals in the humani- 
ties, striving always to remember that while the interests of the 
individual before him are at stake, society too has rights which 
the court is obligated to protect. Each case must be decided on 
an individual basis. The court needs to have far more concern 
on “why” the minor did whatever it was that brought him before 


the court than on “what” it was. There are no statutes that set 
the limits of the Judge’s discretion; no minimum or maximum 
penalties. The Judge of the Juvenile Court must be social-minded, 
interested in people and sincere in the belief that he is supposed 
to help rather than punish. 





SILVER MEMORIES 
(Continued from page 250) 

Robert Pratt Jennings has been appointed a member of the 
Board of Trustees of the Los Angeles Bar Association to fill 
the place of Leonard B. Slosson, who was recently elected 
Junior Vice-President of the Association. Mr. Jennings, a 
member of the firm of Jennings and Belcher, is a graduate of 
Pomona College and has practiced law for 26 years. 


* * * 


Major H. O. D. Segrave of England drove his 1,000 horse- 
power, 4-ton racing car at Daytona, Florida, at an average 
speed of 203.79 miles an hour. 


* * *x 


The longest calendar in the history of the Los Angeles Su- 
perior Court faced Judge Ruben Schmidt one morning re- 


cently. At present 151 cases are before him for disposition, 
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and the number is increasing every day. Seventy-four of 
these cases are damage suits filed against the City of Pasadena 
as a result of personal injuries suffered when a grandstand 
collapsed at the Tournament of Roses parade on January 1, 
1926. 

* * * 

Kemper Campbell, President of the Los Angeles Bar Asso- 
ciation, has appointed a special committee composed of Don- 
ald Barker, Albert W. Leeds and Prof. Turney Fox to study 
pending community property legislation which would give a 
wife a vested right, equal with her husband, in their com- 
munity property. 

* * x 

Dr. Ernest Jameson Lickley, for the past year complaint 
deputy in the office of District Attorney Asa Keyes, has been 
appointed City Prosecutor by Mayor Cryer to succeed Jack 
Friedlander, recently named State Corporation Commissioner 
by Governor Young. Lickley served for two years as chief 
trial City Prosecutor. 

* * * 

The famous Mission Play by John Steven McGroarty is 
opening for its 16th year in the beautiful new $650,000 play- 
house in San Gabriel. The Mission Play tells the story of 
the bringing of civilization to the western shores of America 
and how California began. 

* * * 

The Governor has set $9,000 as the maximum salary to be 
paid Superior Court Judges. This will be the salaries paid in 
Los Angeles, San Francisco and Alameda Counties. 

* * x 

The Prince of Wales on his fourth annual attempt, riding 
his hunter, took all the jumps without a fall to win the Lord 
Manners Cup in the Grenadier Guards regimental race at 
Bicester Bucks, England. Last year, while riding to the 
hounds, the Prince’s horse dropped dead. 

x * * 

Since Sierra County has only two attorneys, neither of 
whom aspires to be appointed to the bench, Governor Young 
has turned to Alameda County to find the new Superior Court 
Judge for Sierra County, Edward W. Engs. 

















ApriL, 1952 261 


A Circuit Court of Appeals has ruled that smelling liquor in 
a restaurant serving ginger ale and ice cream is sufficient 
ground to close up the place. The criminal convictions were 
the result of the famous “smell” raids in which prohibition 
agents testified they smelled liquor in the places and saw “set- 
ups” being served to guests who had brought their own liquor. 
The night club restaurants were charged with being public 
nuisances and the proprietors with conniving with guests 
heeled with hip flasks to violate the prohibition law. 

. * s 

Deputy County Counsel McIntyre Faries has resigned from 
County service to become associated with the firm of Faries & 
Williamson. Both Mr. Faries and his brother, David R. Faries, 
with whom he will now be associated in private practice, were 
formerly associated with the legal staff of the Automobile 
Club of Southern California. 


a a 


A three months’ divorce law has been drawn by Reno at- 
torneys for submission to the Nevada Legislature, designed to 
attract to that State divorce-seekers now showing a preference 
for Paris and Mexico. Nevada divorces have shown a steady 
decline in recent years. At Reno decrees are now averaging 
750 per annum, compared to over 1,000 a few years ago. 

“a SF 

Kemper Campbell, President of the Los Angeles Bar Asso- 
ciation, has appointed the current members of the Board of 
Trustees to supervise the work of the various Association 
committees, as follows: Guy Richards Crump, New Mem- 
bers, Incorporation of the Bar, Legal Education and Library; 
Hubert T. Morrow, Judiciary, Civil Procedure, Criminal Law, 
Courts of Inferior Jurisdiction and Court Reporting; Norman 
Bailie, Substantive Law and Constitutional Amendments; 
Alfred Bartlett, Judiciary Campaigns, Organizations and 
Speakers; Lawrence L. Larrabee, Meetings, Attendance, Pro- 
gram, Bulletin and Fraternity, and Irving M. Walker, Griev- 
ance, Ethics and Unlawful Practice of the Law. 
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AND TRUE PRESENTMENT MAKE 

(Continued from page 246) 
wrote that “‘the liberties of England cannot but subsist so long as 
this palladium (the grand jury) remains sacred and inviolate,” 
and it likewise has been praised as the noblest check on the malice 
and oppression of individuals and states." 

Attacks upon the grand jury are based principally upon three 
grounds : 

1. That it is now a useless institution. 

2. Its irresponsibility. 

3. Its secrecy of action. 

As to the first ground it has been said that “ten centuries of 
usage give a very striking respectability to any institution * * * 
but if they are to continue, they must rest on their continuing 
utility, not on their antiquity, for future toleration.”'® In those 
states in which the grand jury merely reviews the results of a 
preliminary hearing before a magistrate, the work of the grand 
jury relating to the prosecution of crime may well be said to be 
superfluous. However, in California the grand jury has no such 
“rubber stamp’’ function. 

Although prosecution of public offenses by information has 
largely supplanted prosecution by indictment in this state, there 
are instances when the latter procedure has great value. At times 
an indictment is returned only after months of painstaking in- 
vestigation and the examination of a great number of witnesses 
whereas the presentation of such a case before a magistrate 
would be almost impossible. 

Furthermore, without a grand jury ready to act, the prosecu- 
tion of public offenses could be completely thwarted by the re- 
fusal of corrupt law enforcement agencies to perform their duty 
to file criminal complaints if warranted. 

Also, witnesses to criminal offenses who refuse to disclose 
facts to the district attorney so as to enable him to determine if 
the evidence warrants the filing of a complaint, can be compelled 
to testify before the grand jury so long as the witness is not 
called upon to incriminate himself. 

The value of grand jury action relating to accusations for mis- 

42 Jones’ Blackstone Commentaries, p. 2585. 


Addison, Charges to Grand Juries, App. 18. 
“Grand Juries, 29 Law Times 21. 
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conduct in office by public officials and the examination into the 
operation of county offices has already been mentioned. 

As to the second basis for attack, it is true that a grand juror 
is not civilly liable for damages resulting to a person indicted 
and not convicted.'* On the other hand, grand jury comments on 
persons not indicted are not privileged.‘® Grand juries are lim- 
ited in their criminal investigation to matters called to their at- 
tention by the district attorney, by other law enforcement agencies, 
by the court or private citizens or which may come to the personal 
attention of any individual grand juror or which may be disclosed 
from investigation of other matters before them. They may not 
employ private investigators and must leave the detection of crime 
to sheriffs and district attorneys.’ A grand jury may not engage 
in “fishing expeditions” or in the indiscriminate meddling with 


® While the court may not coerce nor 


public or private affairs.” 
control the actions of the grand jury so long as it acts lawfully, 
yet the court may discharge the grand jury at any time and thus 
prevent an unlawful exercise of power.”! 

The grand jury does have great freedom of action and the rea- 
sons which induce their action cannot be inquired into. But to 
contend that the institution should be abolished because of the 
opportunity for venality is to say that on every grand jury there 
are at least twelve persons so lost to all sense of truth, honor and 
justice, and so utterly oblivious to their oath, that they will un- 
lawfully indict an innocent fellow citizen. The character of our 
citizens who year after year compose our grand juries is ade- 
quate protection against this danger. 

“Turpen v. Booth, 56 Cal. 65 (1880). 

Pen. Code, Sec. 928. 

Allen v. Payne, 1 Cal. 2d 607, 36 P. 2d 614 (1934). 


Samish v. Superior Court, 28 Cal. App. 2d 685, 83 P. 2d 305 (1938). 
Pen. Code, Sec. 906; In re Gannon, 69 Cal. 541, 11 P. 240 (1886). 
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In any event, before a defendant may be put upon his trial, he 
may now test the sufficiency of the evidence upon which the indict- 
ment has been found by a motion to set it aside upon the ground 
that he was indicted without reasonable or probable cause.?? The 
ability of grand jurors to work harm by the abuse of their power 
in the return of unjustified indictments is, therefore, more fancied 
than real. 

The last ground of attack is that grand jury proceedings are 


secret and “‘star chamber.” In general the sessions of the grand 
> However, public sessions 


may be ordered by the court when the matter is one affecting the 


jury are secret as required by law.” 


general public welfare.2* While the testimony of the witnesses is 
taken ordinarily in secret session, thereby precluding cross-ex- 
amination by counsel for the “prospective defendant,” if the closed 
doors of the grand jury room are an incentive to perjury, the 
witness must also perjure himself before the trial jury to make 
his false testimony effective. So far as the secrecy of deliberation 
after hearing the evidence is concerned, a grand jury functions 
exactly the same as a trial jury and no one would contend that a 
trial jury should deliberate in public session. 

In conclusion, the observations of Chief Justice Shaw, of the 
Supreme Court of Massachusetts, in a charge to a grand jury in 
1832,?5 appear tenable today and amply justify the continuation of 
the grand jury as a valuable adjunct in the administration of jus- 
tice. ‘In a free and popular government,” he said, “it is of the 
utmost importance to the peace and harmony of society, not only 
that the administration of justice and the punishment of crime 
should in fact be impartial, but that it should be so conducted as 
to inspire a general confidence. To accomplish this, nothing could 
be better contrived than a selection of a body, considerably nu- 
merous, by lot, from amongst those, who previously and without 
regard to time, person, or occasion, have been selected from among 
their fellow citizens, as persons deemed worthy of this high trust 
by their moral worth, and general respectability of character.” 

“The grand jury, by the mode of its selection, by its number 
and character, and the temporary exercise of its powers, is placed 
beyond the reach or the suspicion of fear or favor of being over- 
awed by power or seduced by persuasion,” 


2Pen. Code, Sec. 995. 

3Tbid., Secs. 903, 906 and 926. 
*4Tbid., Sec. 925a. 

8 Am. Jur. 216, 
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COMPARATIVE NEGLIGENCE 

(Continued from page 248) 
that the rule of contributory negligence was firmly established in 
California prior to 1873. 

The Governor appointed three Commissioners in May, 1870, 
to draft a complete system of law. As is well known, the Code 
Commissioners had the laws and court decisions of various states 
at hand and used them in connection with their work. It is also 
well known that they had available to them the so-called “Field's 
Draft” of the Civil Code of the State of New York. This pro- 
posed New York code was presented by their Commissioners, 
David Dudley Field and Alex. W. Bradford, and was in printed 
form under date of 1865. The Civil Code of California published 
by the State Printer in 1872, had no comments or notes except 
the preface, which read as follows: 

“Office Revision Commission, State of California, 
Sacramento, August 15th, 1872. 

We, the undersigned commissioners to Revise the Laws 
of the State of California, and authorized by an Act 
entitled ‘An Act to put into effect certain parts of the 
codes and to provide for their publication,’ approved 
March twelfth, eighteen hundred and seventy-two, to 
‘furnish the State Printer with full copies of * * * such 
Codes, all fully arranged for publication’ (see Section 
13, Subdivision 5, of said Act), and to ‘read all proofs, 
and see that the printed copies agree with the originals’ 
(see Subdivision 8 of said Section), do hereby certify 
that this volume, entitled ‘Crviz, Cope,’ is a full, true, 
and correct copy of the Act entitled ‘An Act to establish 
a Civil Code,’ approved March twenty-first, eighteen hun- 
dred and seventy-two, and contains full, true, and correct 
copies of all Acts amendatory thereof properly inserted. 

In testimony whereof we have hereunto set our hands, 
at office in the City of Sacramento, this fifteenth day of 
August, A. D. eighteen hundred and seventy-two. 

Creep HayMonp, Chairman, 

Joun C. Burca, 

Joun H. McKune, 
Commissioners.” 

In the same year, 1872, “The Civil Code of the State of Cali- 
fornia Annotated by Creed Haymond and John C. Burch of the 
California Code Commission,” was published by H. S. Crocker & 
Co., of Sacramento. Its dedication read, “Dedication: To the 
Hon. David Dudley Field, of New York, As a testimonial of their 








W4&LSAS JANRSAY 1VAAGH F “dYOOD AONVANSNI LISOddC IVUAGEdA YWAAWAW « SHHONVUE ON FAVH AM TIIH ¥F HLS « ADIAUTS IVNOSUad JO ANVE AHL 


Ipvs-9 vs °3uy V7 Jo “OD LSMUL 8 UNWA NOIND 
(‘squarj> anof pur nod 0} Isasaqut jo aq Avw ydIyM ‘SLSNUL NOISNAd SunNsas8ns spe sadedsmau mmo 0} uONU|Ie INOA [Te 
0} ax] OsTe prnoys ay) .. TAL INOX Ur JomMIexy ss) aWeNY,, pur , AauJONY INOX 2ag,, 03 suLIIsapad put sisIIOIOW OOO'TH9'E 


puruias [JIM pseog siya ‘Aepdsip uo st 3 apy A “299II¢ [IH YINOG 1¢6 IO] Burysed ssaWOIsNd Ino IW payenus ‘psvoq]]iq axnjap 


M9U S143 UO suOTUIdO pu s}UaWIWOD INOA aIeIDaIdde J], aK EGUYOATIIA MIN UNO JO UNIHL NOA OG LYHM 





ITTIM UNOA NI HOLOIAIXT SA AINWN * AINAOLLY AACA AAs 


oe oe ee oe ee oe ee ee 


°O ISMUL” 7 "72 








e MEMBER FEDERAL DEPOSIT INSURANCE CORP: ot oe OE OS EES 


THE BANK OF PERSONAL SERVICE * 8TH & HILL * WE HAVE NO BRANCHES 








ApriL, 1952 269 





appreciation of his eminent services in the work of law reform, 
this volume is respectfully inscribed by the Code Commissioners 
of California.” In the Preface of this volume, signed by Creed 
Haymond and John C. Burch, it is stated in part, “These (codes) 
were critically examined by an Advisory Committee, consisting of 
two eminent members of the legal profession—Messrs. Sidney L. 
Johnson and Charles A. Tuttle—and, after a careful review by the 
Legislative Committees, were enacted into laws—The reasons 
which prompt the publication of an annotated edition may be 
briefly stated: In the interpretation of statute law, Courts have 
always professed to be governed to some extent by the intent 
of the Legislature, and to take judicial notice of the right sought 
to be established and the mischief intended to be avoided. The 
authors of the notes to this edition, having been members of the 
Commission which drafted the Codes, and in constant attendance 
upon the meetings of the Advisory and Legislative Committees, 
have had ample opportunity to inform themselves upon these sub- 
jects. A Code of laws, from its universitality, cannot be always 
readily adapted, especially by those unskilled in the profession, to 
fit each individual case. It is, then, the object of the notes at- 
tached to the various sections of the Codes to explain the reason 
and intent of the law, to make it clear and easy of comprehension, 
and to show the application, not only generally, but to circum- 
stances which, though within the principle, may not fall strictly 
within the letter, of the statute. Thus, for example, where in 
illustration of a particular section several leading decisions are 
given, it will be seen that, though they may all be in support of 
the principle, yet the facts or minutiae of the cases are very di- 
verse. It may in this way frequently happen that a reader, by 
reference to a section enunciating a comprehensive legal proposi- 
tion, will find in the note thereto cases which run parallel with 
and afford a satisfactory solution of the difficulties involved in 
the questions which he has under investigation. In some places 
the Code modifies or alters what has hitherto been the law. 
Wherever this occurs the reason for the change is given—the 
hardships which existed under the former law, and how the pres- 


” 
. 


ent enactment applies to prevent their future occurrence. 


I think I can safely assume that the meaning of the words in 
Civil Code Section 1714, and the legislative intent therein, has 
not been discussed in any case in which the code section itself was 
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not mentioned. On that basis, Shepard's California Citator indi- 
cates that this section has only been cited in 81 cases up to and 
including December, 1951. I have read every word of each of 
those cases cited. In my future comment on any of these cases 
when I say that there has been no discussion I am referring to 
the last clause of the first sentence in Civil Code Section 1714, 
and particularly to the meaning of the words “except so far as 
the latter has brought the injury upon himself,” and the annotation 
of the Code Commissioners. In all of these 81 eases, in 79 long 
years there has been no such discussion. 

The section was not cited for 12 years, and then only in a 
dissenting opinion, with no discussion. The second citation was 
13 years after enactment. This was in Oakland Bank of Savings 
v. Murfey, 68 Cal. 455, 9 Pac. 843 (1886). At page 459, the 
section is quoted in full. The decision in Butterfield v. Forrester 
mentioned above is quoted in full. As I read the case the judg- 
ment was affirmed on the basis that the loss was solely due to 
plaintiff's negligence. There is no discussion of the Commis- 
sioners’ notes or the meaning of the last clause, as such. In the 
next seven decisions, decided within 19 to 39 years after the enact- 
ment, there was no discussion. 

Forty-three years after the enactment, the 10th case cited it. 
This was Tucker v. United Railroads, 171 Cal. 702, 154 Pac. 835 
(1916). At page 704 it is stated, “. . . the doctrine of ‘last 
clear chance’ is, and for many years has been, a part of the 
law of California, and that of ‘comparative negligence’ has never 
held a place in our jurisprudence. . . . The rule is thus stated 
in the opinion of this Court in Sego v. Southern Pacific, 137 Cal. 
407, 70 Pac. 279: ‘No conduct on the part of the company, no 
matter how wilful and wanton, will release a person from using 
ordinary care in preserving himself from-danger and consequent 
injury. As said in the case cited, under such circumstances both 
of the parties are equally at fault and there can be no recovery. 
Even conceding the negligence of the company to be the greater 
negligence, still in this state the courts do not recognize the prin- 
ciple of law relating to comparative negligence which obtains in 
some of our sister states.’ This quotation merely restates the 
principle involved in Section 1714 of the Civil Code which is, in 
part, as follows:” Then follows quotation of all except the last 
sentence of C. C. 1714, and citation of other cases. Please note 
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that this case comes the nearest of any of the 81 to a consideration 
of the meaning of 1714 of the Civil Code, yet actually does not 
discuss the meaning of the words, the Commissioners’ notes nor 
the legislative intent. It, in effect, blithely says that the con- 
tributory negligence rule has been the law in California for many 
years and relies substantially on the Sego case, in which Civil 
Code Section 1714 was not even cited. 

In the twentieth decision, Milosevich v. Pacific Electric, 68 Cal. 
App. 662, 230 Pac. 15 (1924), the Court states: “Section 1714 
of the Civil Code provides for the defense of a contributory negli- 
gence.” It then discusses whether the provisions of workmen’s 
compensation legislation excludes the defense of contributory 
negligence on the part of a lien claimant employer, and holds that 
it is so excluded. There is no other discussion of the meaning of 
the section. 

In the thirty-first decision, being Gootar v. Levin, 109 Cal. App. 
703, 293 Pac. 706 (1930), the appellant was complaining of the 
giving of certain instructions, and the Court stated that the par- 
ticular instruction was given in the exact language of Section 1714 
of the Civil Code, saying “This code section may be inaptly drawn, 
but there was no error in giving the instruction.” There was no 
other discussion. 

The thirty-third decision was Montijo v. Goldwyn, 113 Cal. 
App. 57, 297 Pac. 949 (1931); at page 64 the Court states, 
“Negligence is defined as an absence of ordinary care (Sec- 
tion 1714, Civ. Code).’’ And, on page 65 states, “If the neg- 
ligence of appellant was the proximate cause of the consequent 
damages he cannot recover (Lammers v. Pacific Electric, 186 
Cal. 379). Contributory negligence has been defined as ‘Such 
an action, or omission, on the part of the plaintiff, amounting 
to a want of ordinary care, if concurring or cooperating with the 
negligent act of the defendant, is the proximate cause of the injury 
complained of.’ Merely because one person is at fault does not 
dispense with the duty of another to use ordinary care, so that 
if a plaintiff—other than an employee in an action against an 
employer—is guilty of contributory negligence, as above defined. 
he may not recover (19 Cal. Jur. 644).” It is to be noted that 
Lammers v. Pacific Electric does not even cite Civil Code 1714. 
And, 19 Cal. Jur. 644 does nothing but quote the adjudicated 
cases. 
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The thirty-fourth case, Fisher v. Pennington, 116 Cal. App. 
248, 2 Pac. 2d 518 (1931), cites C. C. 1714, and at that point 
gives an inaccurate paraphrase of the section. 

In the sixty-sixth case the Court again comments that in its 
opinion Civil Code Section 1714 may have somewhat awkward 
phraseology ; this was in Rivera v. Goodenough, 71 Cal. App. 2d 
223, 162 Pac. 2d 498 (1945). 

The seventy-fifth case, being Fernandez v. Consolidated Fish- 
eries, 98 Cal. App. 2d 91, 219 Pac. 2d 73 (1950). is the first 
case to take any recognition of the existence of the Code Com- 
missioners’ notes. The Court quotes the section at the foot of 
page 95 and on page 96 states, “In spite of this code section, which 
has been in our law unchanged since 1872, and which states a civil 
law and not a common law principle (Code Napoleon, Section 
1383 ; Louisiana Code of 1808, Section 2215), our courts, in some 
cases at least, and in apparent disregard of this section, have fol- 
lowed the common-law rule, which purports to make precise and 
rigid distinction as to the duty owed by the owner or occupier to 
invitees, licensees and trespassers.” The Court then proceeds to 
discuss the difficulties of determination of the precise status in 
regard to these three classes. All of the remaining cases con- 
tribute no discussion on the meaning of the words, the Commis- 
sioners’ notes or the legislative intent. 

Let us take the last claus> of the first sentence in Civil Code 
Section 1714, omitting therefrom, for the moment, “wilfully or 
by want of ordinary care’; this leaves “except sc far as the 
latter has brought the injury upon himself.” One of the princi- 
ples of statutory construction is that words shall receive their 
common and ordinary meaning unless there is an established legal 
meaning for them. Search of “Words and Phrases” on both the 
phrases “so far as” and “as far as” present a comparatively small 
number of case definitions, only 13. None of them are of “so 
far as he brought.’’ Additionally most of those definitions have 
occurred since 1873. It is apparent then that there was no estab- 
lished legal meaning for this phrase, in 1873. The legislation, 
therefore, must be interpreted under this principle, according to 
its common meaning. The expression would mean to the average 
person a matter of comparison, in my opinion. Certainly to the 
layman, it would not spell out the equivalent of “had he ever so 
little brought the injury upon himself.” 
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Pespense- § 853. Every one is responsible, not only for the 

Rezligence’ Tesult of his willful acts, but also for an injury 

- occasioned to another by his want of ordinary care 
or skill in the management of his property or person; 
unless the Jatter has, willfully, or by want of ordi- 
nary care, incurred the risk of such injury” The 
extent of liability in such cases is defined by the Title 
on COMPENSATORY RELIEF. 


1 Code La., 2295; Code Napoleon, 1383; Austin v. Hud. 
son River R. R. Co., 25 NV. Y., 334; Jones v. Bird, 
5 B. & Ald., 837; Dodd v. Holmes, 1 Ad. & El. 493, 
* Johnson v. Hudson River R. R, Co., 20 MW. Y., 69. 


"FIELD DRAFT" OF THE CIVIL CODE OF THE 
STATE OF NEW YORK (WEED, PARSONS & 
CO., PRINTERS, 1865) 


A study and comparison of Field’s Draft in conjunction with 
the 1872 Civil Code will show that the California Code Commis- 
sioners borrowed liberally and verbatim from the Field’s Draft. 
The equivalent section in Field’s Draft is Section 853. You will 
note that Field cited one case, Johnson v. Hudson River Railroad 
Co., 20 New York 69, as a Note 2 to his latter clause. There is 
no question but what the New York law up to 1865 was the 
rule of contributory negligence. This case cited by Field is to be 
found in the reports of their Court of Appeals, being Reporter 
Smith’s Volume 6, and was decided in September of 1859. At page 
73 the Court indicates: that the general rule has been so often 
stated, that a person injured must not by his own negligence have 
contributed to the injury, that it must be considered a legal postu- 
late. 

Field, then, intended to incorporate in his latter clause the rule 
of contributory negligence, and phrased it thus: “Unless the 
latter has, willfully, or by want of ordinary care, incurred the 
risk of such injury.” Since the Code Commissioners had so 
literally followed the wordage of many of Field’s sections, we 
must recognized the face that a change of the wording was done 
deliberately by the California Commissioners. A comparison of 
the two phraseologies shows such change, and again supports the 
conclusion that the Code Commissioners and the California legis- 
lature intended to desert the rule of contributory negligence. 
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Respon- 1714. Every one is responsible, not only for the 
iit 


wilifulacts, result of his willful acts, but also for an injury occa- 
negligence, | ? , - 
ote. sioned to another by his want of ordinary care or skill 
in the management of his property or person, except 
so far as the latter has, willfully or by want of ordinary 
care, brought the injury upon himself. The extent of 
liability in such cases is defined by the Title on Com- 
pensatory Relief. 
Nore.—Code La., 2 2295; Code Napoleon, 2 1383; 
Austin vs. Hudson River R. R. Co., 25 N. Y., p. 334; 
Jones vs. Bird, 5 B. & Ald., p. 837; Dodd vs. Holmes, 
1 Ad. & El., p. 493. This ection modifies the law 
heretofore existing.—See 20 N. Y., p. 67; 10M. & W., 
p. 446; 5 C. B. (N.S.), p. 578. This class of obliga- 
tions imposed by law seems to be laid down in the 
case of Baxter vs. Roberts, July Term, 1872, Sup. Ct. 
Cal. Roberts employed Baxter to perform a service 
which he (Roberts) knew to be perilous, without giving 
3uxter any notice of its perilous character; Baxter was 
injured. Held: that ;Roberts was responsible in dam- 
ages for the injury which Baxter sustained. (See facts 
of case.) 


CIVIL CODE OF THE STATE OF CALIFORNIA 
ANNOTATED BY CREED HAYMOND AND 
JOHN C. BURCH OF THE CALIFORNIA CODE 
COMMISSION (H. S. CROCKER & CO., 
PRINTERS, 1872) 


At this point, I would like to call to your attention the similarity 
of setup and typography between the contemporaneous volumes. 
The cuts are photographs of these old volumes. Also, I wish to 
call to your attention that the Code Commissioners made their 
note conform exactly in the first part, to Field’s Note No. 1. Note 
also that the California Commissioners then recited, “This section 
modifies the law heretofore existing—See 20 N. Y. p. 67” and 
cited two English cases. Since Field used 20 New York 69 as 
authority for his latter clause, and the Code Commissioners say 
their phraseology changes the law from that involved in 20 New 
York 69, the only conclusion to be again drawn is that they inten- 
tionally abandoned the ‘rule of contributory negligence. The 
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other two cases mentioned are 10 M. & W. 546, which is Davies 
v. Mann, more easily found in 152 English Reports 588, and 5 
C. B. (N. S.) p. 573, which is Tuff v. Warman, more easily found 
in 141 English Reports 231. These each reiterate the rule of con- 
tributory negligence and also cite Butterfield v. Forrester. supra. 
It is a practical certainty that the California Code Commissioners 
knew of the rule of comparative negligence since they cite the 
Louisiana Code, and if it was available to them, which it no doubt 
was, they no doubt knew also of Article 2303 of the 1825 Louisiana 
Civil Code (which is the same as the more easily found Article 
2323 of the 1870 Louisiana Civil Code). This reads: “The dam- 
age is not always estimated at the exact value of the thing de- 
stroyed or injured; it may be reduced according to circumstances, 
if the owner of the thing has exposed it imprudently.” This opin- 
ion, that they were aware of the rule of comparative negligence, 
is further fortified by the fact that both the Field Code Section 
378 and the 1873 California Civil Code Section 973 are identical. 
They provide that loss by collision of ships shall be borne by the 
one party if he is exclusively at fault, and that if neither are at 
fault the loss shall be borne by him on whom it falls, and if both 
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are at fault the loss is equally divided, unless it appears that there 
was great disparity in fault, in which case the loss must be equitably 
apportioned, and if it cannot be ascertained where the fault lies, the 
loss must be equally divided (Civil Code Section 973 has been 
repealed and been reenacted in Harbor and Navigation Code 
Section 292). 


There is also the principle of statutory construction, that there 
is a presumption that in enacting laws, the legislature does so with 
existing laws and decisions in mind. (Estate of Garthwaite, 131 
C. A. 321, 325, 21 Pac. 2d 463 (1933); Anderson v. Jameson 
Corp., 7 Cal. 2d 60, 67, 59 Pac. 2d 962 (1936) ; 23 Cal. Jur. 782.) 
We must presume therefore that the 1872 Legislature had in mind 
the previous case law establishing the rule of contributory negli- 
gence. I think we must also accept the contemporaneous state- 
ment of two of the Code Commissioners, made in the preface to 
the Code annotated by them, that the Code was critically examined 
by the Advisory Committee and after a careful review by the 
Legislative Committee was enacted into law. Also that the Com- 
missioners had ample opportunity to inform themselves as to the 
intent of the legislature, of the rights thought to be established 
and the mischief intended to be avoided. 


From the above comments on my part, it is obvious that I am 
firmly convinced that for 79 years California has had the compara- 
tive negligence rule, and has not had the contributory negligence 
rule, and I say this in spite of the fact that the cases have been 
decided under the contributory negligence rule. If any of you 
agree with me, I should perhaps close by trying to answer your 
question, What shall we do about it? 


I am sure that if I were an attorney representing a plaintiff in a 
case where there was some evidence of negligence on his part, I 
would at least tender an instruction to the trial judge in the words 
of the section, omitting the last sentence. (The Title on Compen- 
satory Relief includes Sections 3281 to 3360, both inclusive, which 
are on damages. I have gone over these sections in the original form 
and I cannot say that they either help or hurt or give any enlight- 
enment on the thesis I have just presented.) I suspect that I 
would go even further and elaborate on my idea of the meaning 
of this section. I probably would want to offer an additional 
instruction, or an addition to the instruction, to the general effect 
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that the section means exactly what it says, and in particular that 


the phrase “‘except so far as the latter has brought the injury upon 


himself” means exactly what it commonly means. An application 
and study of the principle here involved, in connection with the 
three or four jurisdictions that have the comparative negligence 
rule, and a study of the instructions in the Jones Act cases (See 
46 U.S. C. A., Sec. 541 to End—at pages 267 and 376), would 
no doubt lead the attorney to further appropriate thoughts on 
elaborated instructions. Consider also Federal “Employers’ Lia- 
bility Act” cases, 45 U. S. C. A., Sec. 53, page 610 et seq. 

[ personally cannot see where it can be properly contended that 
the matters here discussed are stare decisis. That statement is 
based on my belief that the legislation has never been presented 
to the Supreme Court for consideration of the legislative intent. 
Never having had the matter presented to it, the Supreme Court 
has never previously decided the matter. The mere fact that 79 
years has elapsed does not alter the situation at all. Certainly if 
the enactment had occurred in 1951 with the contemporaneous ex- 
pression of the Code Commissioners, as shown by the Annotated 
Code, the Supreme Court would very seriously have considered 
the phraseology and the Code Commissioners’ expressions. It is 
high time that they be given the opportunity to express themselves 
directly on this matter. 

Certainly the courageous judges, of which we have many, will 
feel the same way as was expressed by Superior Judge Carl Hil- 
liard of San Bernardino when he addressed the National Asso- 
ciation of Claimants Compensation Attorneys, in February of 
this year. He there commented, “.. . and more important to me, as 
a Trial Judge, was the conviction that the time had come when 
the case law should be reconsidered in the light of changing con- 
ditions and practical realities. In addition to these facts, my 
courage was bolstered by conduct on the part of the Appellate 
Courts designed to encourage the Trial Judge in more indepen- 
dent thinking in the consideration of factual and legal situations 
involved in cases with which he was confronted.” On the prob- 
lem I have been discussing today, the courageous Trial Judge 
not only has the opportunity to reconsider in the light of chang- 
ing conditions and practical realities, but also with a very sub- 


stantial basis for statutory interpretation. 
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